
50     TORAH TIDBITS / CHAYEI SARAH 5781

 Machon Puah for Fertility and
Gynecology in Accordance with Halacha RABBI GIDEON

WEITZMAN

Making a 
Gender 
Decision

Last time, we discussed the case of 
the baby born looking female with 
male internal organs and genes. 

Rabbi Yaakov Ariel suggested that it is 
permissible to make this child into a male 
through surgery. He suggested that gen-
der is determined by how the child looks 
externally and, therefore, if the child can 
be operated on to look like a boy, it will 
be a boy.

This is different from the case of a person 
who undergoes an operation in order to 
change their gender. If someone was born 
one gender, it is artificial to convert to 
another gender. However, in the case of a 
child who is born with ambiguous gender 
it may be permitted to undergo medical 
treatment to define the child’s gender.

The Talmudic precedent for this is the 
tumtum, who is either male or female but 
is born with their reproductive organs 
covered with skin. It is permitted and 
encouraged for such an individual to 
undergo surgery to confirm their gender.

However, these two cases are not the 

same; in the case of the tumtum, their 
gender is definitive but is unclear. In such 
a case it is imperative to uncover their 
true gender. In our case, the child is not 
clearly male or female. It could be argued 
that in such a case we should not interfere 
with nature and decide which gender 
they should be.

Rabbi Ariel quotes Rabbi Yosef Babad 
who, in his book the Minchat Chinuch, 
asks the following complex question. 
Two witnesses came on the 30th Adar and 
claimed that they saw the new moon. In 
Temple times the Beit Din would have 
examined them and, if they were ac-
cepted, the Beit Din declared that it was 
the 1st Nissan. After they were accepted, 
two other witnesses presented them-
selves and claimed that the previous 
witnesses were false witnesses. In such 
a case, the former witnesses would be 
disqualified and Nissan would not start, 
rather Adar would continue for one  
more day.

What would be the case if the latter 
witnesses were 12 years old and would 
become bar mitzvah and be accepted 
as witnesses on the 1st Nissan? If their 
testimony would be accepted, they would 
not become bar mitzvah. As such they 
would be disqualified as witnesses and 
the former witnesses would remain valid 
and Nissan would start. If Nissan started, 
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then the latter witnesses are accepted and 
if so then the former witnesses would be 
disqualified.

What is the way out of this conundrum? 
Do we accept or reject the latter 
witnesses? Rabbi Yosef Babad answered 
that when the witnesses were accepted 
they were bona fide witnesses. As such, 
their testimony should be valid and 
admitted despite the consequences. How 
does this relate to our case?  

More on this next week. 
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